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Status 

1 )IE1 Responsive tc>eommunication(s) filed on 04 January 2002 , 
2a)B This action is FINAL. 2bM This action is/non-final. 

3) n Since this application Is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 453 O.G 213 
Disposition of Claims 

4) ^ Claim(s) 1-34 is/are pending in the application. 
4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) Is/are allowed. 

6) [EI Claim(s) U34 is/are rejected. 

7) 0 Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 
10)0 The drawing{s) filed on is/are: a)n accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

1 !)□ The proposed drawing correction filed on is: a)^ approved b)^ disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) n The oath or declaration is objected to by the Examiner. 
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3.n Copies of the certified copies of the priority documents have been received in this National Staae 
application from the International Bureau (POT Rule 17.2(a)) 
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DETAILED ACTION 
Continued Examination Under 37 CFR 1.1 14 

1 . A request for continued examination under 37 CFR 1 . 1 14, including the fee set forth in 
37 CFR 1 . 1 7(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on January 04, 2002 has been entered. 

Claim Rejections - 35 USC § 112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

3. Claims 20-34 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claim 20, line 7, "the holder" lacks antecedent basis. What holder is Applicant referring 

to? 

Claim 27, line 2, "the belt" lacks antecedent basis. 

Claim Rejections - 35 USC § 102 
4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 
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5. Claims 1-11, 13-16, 20-29, 33-34 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Lapeus et al (USP 5,720,377) and Carey et al (USP 5,599,501). 

Lapeus et al teach a automated analyzer system comprising storing stations 16, 20 that 
receives and stores a plurality of primary sample tubes 34, a sample tube holder.38, a sampling 
station 32 which includes a sampling probe to transfer a volume of sample from the primary tube 
34 to a secondary tube, i.e. cuvette, 84 positioned in an instrumentation device 14 as disclosed in 
Carey et al, which is incorporated therein by reference (see Lapeus et al, column 4, lines 56-64 
and column 5, lines 1 8-24). Additionally, Lapeus et al teach a carriage mechanism 5 1 that grips 
and transports the primary tubes having a bar code to the sample identification station 83, 
whereby the sample tube is separated from its holder 3 8/3 8a (Fig. 2, Lapeus et al). The system of 
Carey et al further comprising a continuous transport mechanism 62 for moving the filled 
secondary tubes, i.e. cuvettes, within the system. Wherein, the continuous transport mechanism 
is a continuous ring, or belt 62, with a plurality of sample tube carriages 64 mounted on thereon 
(Fig. 2, Carey et al). Moreover, the system of Carey et al teach the use of a plurality of tube 
transfer stations adapted to move the secondary tubes from the continuous transport mechanism 
to an interface 196 of a plurality of analyzers 14 or a second different incubation chamber 
(column 18, line 56- column 19, line 14). Carey et al teach the use of a controller 25 for 
receiving sample identification information and issuing a sample testing procedure such that the 
instrument is capable of performing different assays, each of such assays having different 
protocols. Lapeus et al teach a stat alert system for identifying when an immediate sample is 
loaded into the system (column 8, lines 49-65). 

Claim Rejections - 35 USC § 103 
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6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

sltorSl^^il''/ ilf'^nlf 'l!' '""'"^r °' ''"'^"bed as set forth in 

^ch I th V ' 5 ^'fft'"?'"' ^'^^ ''"''j^'^^ ■^««^'- s°"ght to be patented and the prior art are 

such that the subjec matter as a whole would have been obvious at the time the invention was made to a person 
havmg ordmao' sk.ll m the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner m which the invention was made. 5 • v^u mc 

7. The factual inquiries set forth in Graham v. John Deere Co. , 383 U.S. 1 , 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

8. Claims 17-19, 30-32 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lapeus et al (USP 5,720,377) and Carey et al (USP 5,599,501) in view of Mazza et al (US? 
5,350,564). 

Lepeus et al teach the use of a barcode reader 83 for identifying a primary tube. 
Moreover, Carey et al do teach carriages with lateral access to the secondary sample tube by 
plunger 192 (Fig. 7, Carey et al). However, both Lapeus et al and Carey et al are silent regarding 
the use of a tube spinner for holding and spinning the primary sample tube relative to the barcode 
reader or clips which engage the secondary sample tube when placed within the carriage. Mazza 
et al teach a automated analyzer system comprising a sample identification station for 
determining sample identification information, a carriage mechanism 16, 22 that transports 
sample tubes 28 with a bar code 30 to the sample identification station 234, a continuous 
transport mechanism 10 for moving the sample tubes within the system. Wherein, the continuous 
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transport mechanism is a continuous belt 248 with a plurality of sample tube carriages 32 
mounted on thereon. The sample tube carriages hold the sample tubes in place with resiliem clips 
258 and provide lateral access to the tube from at least two sides of the sample tube (Figs. 8-9). 
The system further comprising a plurality of tube transfer stations 48 adapted to move a sample 
tube from the continuous transport mechanism to an interface 42 of a plurality of analyzers 40, a 
controller "C" for receiving sample identification information and issuing a sample testing 
procedure (Figs. 1-10). Additionally, Mazza et al teach a bar code reader for reading sample 
identification information fi-om the primary tube and a tube spinner for holding and spinning the 
primary sample tube 226, 180 (column 15, line 60- column 16, line 32). Such use of a tube 
spinner allows for the reader to read the bar code tag on the sample tube in the carrier regardless 
of where this tag may be situated on the side of the sample tube (column 15, lines 60-68). 

Accordingly, it would have obvious to one of ordinary skill in the art to modify the 
automatic analyzer of Lepeus et al and Carey et al with those of Mazza et al at the time of the 
claimed invention. One skilled in the art would have recognized the benefits of using an tube 
spinner to read the bar code tag on the sample tube in the carrier, regardless of where this tag 
may be situated on the side of the sample tube. 

Regarding the specific location of the clips within the sample tube carriage, Mazza et al 
discloses the claimed invention except for the use of clips that engage the upper and lower 
portion of the sample tube. It would have been an obvious matter of design choice to include 
such use of clips. Moreover, since applicant has not disclosed that the location of the clips 
solves any stated problem or is for any particular purpose and it appears that the invention would 
perform equally well with the clips taught by Mazza et al. 
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9. Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over Lapeus era/ 
(USP 5,720,377) and Carey et al (USP 5,599,501) in view of Kurosaki et al (USP 5,587,129). 

Lapeus et al and Carey et al as discussed previously, fail to specifically recite a sample 
probe comprising a cap piercer for removing liquid from the primary sample without removing 
the cap from the primary sample tube. However, the use of cap piercing probes is considered 
conventional in the art, see Kurosaki et al. Kurosaki et al teach an automatic analyzer which 
comprises a probe 12 for aspirating part of a sample from a sample tube 4 and dispensing into a 
reaction tubes 8 (column 3, line 62- column 4, line 7). 

Accordingly, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to have incorporated in the system of Lapeus et al and Carey et al the 
piercing probe, as taught by Kurosaki et al, in order to aspirate the contents of the sample vial 
without exposing the sample to possible environmental contaminates. 

Conclusion 

10. No claims allowed. 

11. The prior art made of record and not relied upon which is considered pertinent to 
applicant's disclose are Galle et ah Liston and Williams. They are cited of interest in that they 
show various automated chemical analyzers with primary and secondary tubes. 
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12. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to P. Kathryn Bex whose telephone number is (703) 306-5697. The 
examiner can normally be reached on Mondays-Thursdays, alternate Fridays from 6:00 am to 
3:30 pm EST. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on 308-4037. 

The fax number for the organization where this application or proceeding is assigned is 
(703) 305-7718 or (703) 872-9310 for official papers prior to mailing of a Final Office Action. 
For after-Final Office Actions use (703) 872-93 1 1 . For unofficial or draft papers use fax number 
(703) 305-7719. Please label all faxes as official or unofficial. The above fax numbers will 
allow the paper to be forwarded to the examiner in a timely manner. 

Any inquiry of a general nature or relating to the status of this application should be directed 
to the Group receptionist whose telephone number is (703) 308-0661. 

P. Kathryn Bex 
Patent Examiner 
AU 1743 

February 27, 2002 C^UJuJlkAjU 

SMpervilbry Patent Examiner 
Technology Center 1700 



